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upon just and reasonable terms, includ-
ing, on the case of a subpoena duces 
tecum, a requirement that the person 
on whose behalf the subpoena was 
issued shall advance the reasonable 
cost of producing documentary or 
other tangible evidence. 

(e) Attendance and mileage fees. Per-
sons summoned to testify at a hearing 
under requirement of subpoenas are en-
titled to the same fees and mileage as 
are paid to witnesses in the courts of 
the United States. Fees and mileage 
shall be paid by the party at whose in-
stance the persons are subpoenaed or 
called. 

(f) Enforcement of subpoenas. Upon 
failure of any person to comply with a 
subpoena issued at the request of a 
party, that party may petition the 
Commission, in its discretion, to insti-
tute an action in an appropriate U.S. 
District Court for enforcement of the 
subpoena. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984]

§ 12.314 Initial decision. 

(a) In general. The Administrative 
Law Judge as soon as practicable after 
the parties have completed their sub-
missions of proof, or after the conclu-
sion of an oral hearing if one is held, 
shall render the initial decision, which 
he shall forthwith file with the Pro-
ceedings Clerk, and a copy of which 
shall be served immediately by the 
Proceedings Clerk upon each of the 
parties. The Proceedings Clerk shall 
also serve a notice, to accompany the 
initial decision, of the effect of a par-
ty’s failure timely to appeal to the 
Commission the initial decision, as 
provided in paragraphs (d) and (e) of 
this section, and the effect of a failure 
of a party who has been ordered to pay 
a reparation award timely to file the 
documents required by § 12.407(c). 

(b) Content of initial decision. In the 
initial decision the Administrative 
Law Judge shall: 

(1) Include a brief statement of his 
findings as to the facts, with references 
to those portions of the record which 
support his findings; 

(2) Make a determination whether or 
not the respondent has violated any 
provision of the Commodity Exchange 

Act, or rule, regulation or order there-
under; 

(3) Make a determination whether 
the complainant is liable to any re-
spondent who has made a counterclaim 
in the proceeding; 

(4) Determine the amount of dam-
ages, if any, that the complainant has 
sustained as a result of respondent’s 
violations, the amount of punitive 
damages if warranted, and the amount, 
if any, for which complainant is liable 
to a respondent based on a counter-
claim; and 

(5) Include an order directing either 
the respondent or the complainant, de-
pending upon whose liability is greater, 
to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the 
order. 

(c) Costs, prejudgment interest. Except 
as provided in §§ 12.30(c) and 12.315 of 
these rules, the Administrative Law 
Judge may, in the initial decision, 
award costs (including the cost of insti-
tuting the proceeding and, if appro-
priate, reasonable attorney’s fees) and, 
if warranted as a matter of law under 
the cirumstances of the particular 
case, prejudgment interest, to the 
party in whose favor a judgment is en-
tered. 

(d) Effect of initial decision. The initial 
decision and order shall become the 
final decision and order of the Commis-
sion, without further order by the 
Commission, thirty (30) days after serv-
ice thereof, except that: 

(1) The initial decision shall not be-
come the final decision as to a party 
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission, in accordance with § 12.401 of 
these rules; and 

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after 
service of the initial decision, the Com-
mission itself shall have placed the 
case on its own docket for review or 
stayed the effective date of the initial 
decision. 

(e) Effect of failure to file and perfect 
an appeal to the Commission. Unless the 
Commission takes review of an initial 
decision on its own motion, the timely 
filing and perfection of an appeal to the 
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Commission of the initial decision is 
mandatory as a prerequisite to appel-
late judicial review of a final decision 
and order entered pursuant to these 
rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 59 FR 9638, Mar. 1, 1994]

§ 12.315 Consequences of overstating 
damages claims not in excess of 
$30,000. 

If a party, who has claimed damages 
in excess of $30,000, is adjudged to be 
entitled to recover less than the sum or 
value of $30,000, computed without re-
gard to a damage award to which an 
opposing party may be adjudged to be 
entitled, and exclusive of interest and 
costs, the Administrative Law Judge 
may assess such party the cost of the 
transcript of an oral hearing, if such a 
hearing is held, and, depending upon 
whether such party paid any part of 
the filing fee for the proceeding, deny 
the party such costs or impose such 
costs on that party. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994]

Subpart F—Commission Review of 
Decisions

§ 12.400 Scope and applicability of 
rules. 

The rules set forth in this subpart are 
applicable to proceedings forwarded 
pursuant to § 12.26 (b) and (c) of these 
rules. Except as provided in §§ 12.106(e) 
and 12.403(b) of these rules, the rules 
set forth in this subpart are not appli-
cable to proceedings forwarded pursu-
ant to § 12.26(a) of the Reparation 
Rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984]

§ 12.401 Appeal to the Commission. 
(a) How effected. Any aggrieved party 

to a proceeding forwarded pursuant to 
§ 12.26 (b) or (c) of these rules may ap-
peal to the Commission an initial deci-
sion or other disposition of the entire 
proceeding by complying with the re-
quirements of this section. An appeal-
ing party shall serve upon all parties 
and file with the Proceedings Clerk a 
notice of appeal within fifteen (15) days 
after service of the initial decision or 

other order disposing of the entire pro-
ceeding. The notice need consist only 
of a brief statement indicating the fil-
ing party’s intent to appeal the initial 
decision, and shall include the date 
upon which the initial decision was 
rendered, the names of all parties, and 
the docket number of the proceeding. A 
non-refundable appellate filing fee in 
the amount of $50 shall be paid at the 
time of filing a notice of appeal. The 
failure of a party timely to file and 
serve a notice of appeal, and to pay the 
appellate filing fee, in accordance with 
this paragraph, or to perfect the appeal 
in accordance with paragraph (b) of 
this section, shall constitute a vol-
untary waiver of any objection to the 
initial decision, or other order dis-
posing of the proceeding, and of all fur-
ther administrative or judicial review 
under these rules and the Commodity 
Exchange Act. 

(b) Perfecting the appeal; appeal brief. 
An appeal shall be perfected by the ap-
pealing party by timely filing with the 
Proceedings Clerk an appeal brief 
which meets the requirements of para-
graphs (b) and (d) of this section. An 
original and one copy of the appeal 
brief shall be filed within thirty (30) 
days after filing of the notice of appeal. 
By motion of the appealing party, the 
Commission may, for good cause 
shown, extend the time for filing the 
appeal brief. If the appeal brief is not 
filed within the time prescribed in this 
subparagraph, the Commission may, 
upon its own motion or upon motion by 
a party, dismiss the appeal, in which 
event the initial decision shall become 
the final decision and order of the 
Commission, effective upon service of 
the order of dismissal. 

(c) Answering brief. Any party upon 
whom the appealing party serves a 
brief may, within thirty (30) days after 
service of the appeal brief, file an origi-
nal and one copy of an answering brief, 
and serve one copy thereof, unless the 
time limit is extended by the Commis-
sion upon motion of the party and for 
good cause shown. 

(d) Briefs. Parties filing an appeal 
brief or answering brief pursuant to 
this section shall meet the require-
ments of § 12.11 of these rules as to 
form. The content of briefs shall sat-
isfy the requirements of § 10.102(d) of 
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